The Great Controversy Over the Daughter’s Cowife
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Beth Shammai permit the cowives to the [surviving] brothers but Beth Hillel prohibit. If
they perform halisa, Beth Shammai disqualify [the children of the cowives] from
[marrying into] the priesthood but Beth Hillel qualify them. If they perform yibbum, Beth
Shammai qualify them but Beth Hillel disqualify them.
Even though these prohibit and these permit, Beth Shammai did not refrain from marrying
women from Beth Hillel, nor did Beth Hillel [refrain from marrying women] from Beth
Shammai. They [also] did not refrain from using any pure and impure items that these
declared pure and these declared impure one on top of the other to prepare pure [foods].

e What is the message of this Mishnah?

e What problems does it raise?
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4Q397 f6_13:10 [(B71) Indeed, while th]e[y are yet] lepro[us,] they may [not] eat [from
the holy food (B72) until sunset on] the eigh[th day. Concerning]
4Q397 f6_13:11 [the impurity (B73) of] the dead, we have de[termin]ed that every[ bone,
whether a piece (B74) or the whole is considered according to the com]m[and]ment of the
dead or the sla[in.]




4Q397 f6_13:12 (B75) Concerning the fornication which is pr[act]iced among the pe[ople,
although they are children of the holy seed,] (B76) as it is written, ["Israel is] holy"
(Jeremiah 2:3).

4Q397 f6_13:13 [Concerning a cle]an[ animal of an Israelite,] (B77) it is written that it is
n[ot] (lawful) to breed [it with another species. Concerning the clothing of an Israelite, it is
written that it must not (B78) be] of mixed substances. A[nd he must not sow]

4Q397 f6_13:14 [his field or his orchard with two species of plant]s, (B79) b[e]cause
t[hey are holy and the sons of Aaron are most holy. (B80) But y]Jou kn[ow]

4Q397 f6_13:15 [that some of the priests and the people are intermarrying. (B81) They
are] uniting and defiling the hol]y [seed as well as (B82) their own with forbidden
marriage partners.]

[DNRNV 91911 DIYN 210 NVI[Y DYTY onRY] 40397 14 21:7
OR Y[ DNy R125M NYRN D272 1YNND] 4Q397 f14 21:8
4Q397 f14_21:7 [But you know that] we have separated from the majority of the peo[ple
and from all their uncleanness]
4Q397 f14_21:8 [and] from being party to these matters or going along wl[ith them] in
these things.
e This is from a letter written by the head of the Dead Sea Sect to the Hasmonean
king explaining why they decided to leave Jerusalem and live in the desert. It lists
22 points of legal disputes.
e Compare the way the sect handled their legal differences with the way the Houses
of Shammai and Hillel did theirs. Compare the issues about which they disagreed.

Yerushalmi Yeb 3a-b Tosefta Yeb 1:9-13

Links between Beth Shammai and Samaritan interpretation.
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4. Yerushalmi Yevamot 1:6 (3a-b)
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R. Simon in the name of R. Yose in the name of Nahorai: “The scriptural basis for the
position of the Beth Shammai is this: ‘The wife of the deceased shall not be married
outside to a stranger’ (Deut 25:5). The woman who is outside [of a consanguineous
relationship with the living brother] should not marry a stranger.”

[In interpreting “outside” to refer to the woman’s status], the view of the House of
Shammai accords with the opinion of these Samaritans who enter into levirate marriage
with those who have been betrothed but who send away those who have been in a fully
consummated marriage. For they interpret “outside” to mean “an outsider.”

How do the Samaritans interpret the statement, “And has no sons” (Deut 25:5)? Said R.
Ya'aqov the Southerner before of R. Yose, “If he has no son from the woman to whom he
is married then one who is an outsider [betrothed] should not marry a stranger.” He said to
him, “The Samaritans should not denigrate you since you uphold their interpretations.”

R. Shimon ben Eleazar taught, “I remarked to Samaritan scribes, ‘Who made you err?
It was that you do not interpret Scripture as does R. Nehemiah. For it has been taught
in the name of R. Nehemiah, “Any word that requires a lamed at the beginning of the
word, and such a letter has not been supplied, gets a heh at the end. This would, for
example, be in the contrast between, ‘to outside’ and ‘outside-ward,” ‘to Seir,” and
‘Seir-ward,’ ‘to Sukkoth’ and ‘Sukkoth-ward.’” They objected to R. Nehemiah, “But it
is written, ‘the wicked will return to Sheol-ward’ (Ps 9:17).” Said R. Raba bar Zabda, “It
means to the lowest level of Sheol.”

o What message does this sugya send by comparing Beth Shammai’s interpretation to
that of the Samaritans?

5. Bavli Yevamot 13b
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[1] R. Shimon ben Pazi said, what is the reason of Beth Shammai? For it is written, “The
wife of the deceased shall not be married outside to a stranger” (Deut 25:5). This implies
that there is an inside [wife who is related to the brother]; yet, the Merciful One said, [the
unrelated wife] “shall not be married...”

[2] Beth Hillel requires [the word “outside”] as Rav Yehuda said in the name of Rav, for
Rav Yehuda said in the name of Rav, “From where do we know that betrothal of a levirate
woman is not effective? For it is written, ‘The wife of the deceased shall not be married
outside to a stranger’ — she cannot be married to a stranger.

[3] Beth Shammai [counters], is it written la-hus? Rather, it is written husa.

[4] Beth Hillel [counters], since it is written husa, it is as if it is written la-hus. For it has
been taught, R. Nehemiah says, “Any word that requires a lamed at the beginning of
the word, Scripture attaches to it a heh at the end. The house of R. Ishmael teaches,
Such as ‘elim ‘elimah (Exod 15:27), mahanaim mahanaimah (2Sam 17:24), misrayim
misrayimah (Gen 12:10), diblataimah (Num 33:46), yerushalaimah (Ez 8:3), midbarah
(1Chron 5:9).

[5] From where does Beth Shammai derive the ruling of Rav Yehuda in the name of Rav?
From “to a stranger.”

[6] Then let Beth Hillel also derive this ruling from “to a stranger”? Indeed, this is so.

[7] [According to Beth Hillel,] why do I need “outside”? To include the betrothed woman.
[8] And the other one? [Beth Shammai could derive the betrothed woman] from [the extra
heh in] husa - hahusa.

[9] And the other one? [Beth Hillel] does not derive from [the extra heh in] husa - hahusa.
[10] Rava says, the reason of Beth Shammai is that a prohibition cannot apply when there
is already another prohibition. This is acceptable in a case where the deceased brother had
married and then the living brother married since the prohibition of the wife’s sister does
not apply to the prohibition of the brother’s wife. However, if the living brother had
married and then the deceased brother married then the prohibition of the wife’s sister
precedes? Since the prohibition of the brother’s wife does not apply to the prohibition of
the wife’s sister, she is a cowife of an incestual relation who is not is not included in the
commandment [of yibbum] and therefore permitted.

e Compare the Yerushalmi and Bavli versions. Note the similarities and differences.
e What impression do you get from the Bavli regarding the legitimacy of Beth
Shammai and how does it differ from the message of the Yerushalmi?

6. Yerushalmi Yevamot 1:6 (3b)
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[F] Even though Beth Shammai and Beth Hillel argue about cowives, sisters, an
outdated divorce paper, a doubtful adulteress, one who betroths with the worth of a
perutJah, one who divorces his wife and sleeps with her at an inn, and a women who
is betrothed with a dinar or the worth of a dinar, still Beth Shammai did not refrain
from marrying women of Beth Hillel nor did Beth Hillel from Beth Shammai. Rather
they practiced with truth and peace as the verse states, “Truth and peace do they love”
(Zech 8:19).
How can you say this when they disagree about an issue that includes mamzerut?...
[1] R. Ya'aqov bar Aha in the name of R. Yohanan [said], “Beth Shammai agrees to the
stringencies of Beth Hillel.”
If so, Beth Shammai should marry women of Beth Hillel since they [Beth Shammai] agree
with them [Beth Hillel], but Beth Hillel should not marry women of Beth Shammai since
they [Beth Hillel] do not agree with them [Beth Shammai].?
[2] R. Hila in the name of R. Yohanan [said], “Both these and those followed halakha.” If
they both followed halakha then what about that which we have learned in the Mishnah,
Beth Shammai sent people to widen [the hole] since Beth Shammai says [it is not
valid] until one hollows out most of it.?
[3] R. Yose said in the name of R. Bun, “Before a case reached Beth Hillel, Beth Shammai
would get involved in it, but once a case came before Beth Hillel, Beth Shammai would no
longer get involved with it.” R. Abamari said, “This is correct. What have we learned, that
they defiled the pure items retroactively? No, only from now on.”
[4] R. Yose said in the name of R. Bun, “Rav and Shmuel, one of them said ‘these and
those followed one halakha’ and the other said ‘these followed their halakha and those
followed their halakha.’

! Qorban ha-"edah suggests that the text is corrupt and that the names in this statement should be swapped. If
Beth Shammai kept the stringencies of Beth Hillel then Beth Hillel would agree to marry Beth Shammai but
Beth Shammai would still have a problem marrying Beth Hillel because of cases where Beth Hillel was more
lenient.

2 mMiq 4:5.



How can you say this when they disagree about an issue that includes mamzerut??

God watches and no [problematic] case ever occurred.

[1] This is similar to that which we learned: Anyone who wants to be stringent upon
himself to practice the stringencies of Beth Shammai as well as the stringencies of
Beth Hillel, upon him the verse states, “The fool walks in darkness” (Eccl 2:14). One
who follows the leniencies of these and those is called wicked. Rather, choose either
according to Beth Shammai with their leniencies and stringencies, or according to
Beth Hillel with their leniencies and stringencies.

You say this before the heavenly voice sounded, but since the heavenly voice went out
halakha is always like Beth Hillel and anyone who transgresses the words of Beth Hillel
deserves death. We learned, the heavenly voice came out and said these and those are the
words of the living God; however, the halakha follows Beth Hillel always. Where did the
heavenly voice come out? R. Bevai in the name of R. Yohanan said, “The heavenly voice
came out at Yavneh.”

e The Yerushalmi proposes three solutions to the problem of how the Houses could
marry despite problems of mamzerut. Summarize each solution.
e What is the final verdice in [I] about practicing according to Beth Shammai?

7. Bavli Yevamot 14a-16a
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3 This question is underlined because it is repeated like a refrain; it highlights of the basic problem addressed
by the sugya.

“mVYev 1:4.

StYev 1:10.
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" Ibid. 1:12. In the Tosefta, R. Shimon [H] qualifies the statement concerning purity laws [G]. The Bavli
skips this statement and instead quotes the end of the Mishnah, which makes the same point regarding purity
laws. The application of R. Shimon [H] to the previous statement [F] regarding various marriage laws is still
valid since even in the original Tosefta it is likely that R. Shimon [H] should apply to both prior statements
[Fand G].
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[1] Come and hear: Even though these prohibit and these permit, Beth Shammai did
not refrain from marrying women from Beth Hillel, nor did Beth Hillel from Beth

8 tYev 1:9-10. In the version cited in bYev 27a, Rav Nahman bar Isaac adds that afterwards they did in fact
make such a decree.

% Rav Nahman explains that Beth Shammai did not in fact practice their opinion and so there is no problem of
their children for Beth Hillel. Beth Shammai, however, will still have a problem with the cowives who
married out without halisa. It is thus possible to exaplain the statement of Rabban Shimon ben Gamaliel even
assuming that Beth Shammai practiced according to Beth Hillel.
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Shammai. If you say they [Beth Shammai] did not act [according to their opinions] it is
well; for that reason they did not refrain [from marrying]. But if you say they did act, why
did they not refrain? It is well that Beth Shammai did not refrain [from marrying] Beth
Hillel since they [those prohibited by Beth Shammai] are only liable to a negative precept.
However, why did Beth Hillel not refrain [from marrying] Beth Shammai since they [those
prohibited by Beth Hillel] are liable to karet and their children are mamzerim? If you say
that Beth Hillel thinks that [a child from a relationship of people who are] liable to karet
does not produce mamzerim, but behold R. Eleazar said: Even though Beth Shammai
argues with Beth Hillel regarding the cowife, they agree that the offspring is not a
mamzer for a mamzer only results from a woman who is prohibited because of incest
and whose punishment is cutting-off. Rather, conclude that they did not act.

No, they did act but they informed each other [of controversial cases] and kept away. This
is also confirmed from the continuation of the Mishnah, All the pure objects... Rather,
they informed each other. We have concluded from it.

[2] Come and hear: Even though Beth Shammai argues with Beth Hillel regarding
cowives... still Beth Shammai did not refrain from marrying women of Beth Hillel nor did
Beth Hillel from Beth Shammai. This teaches you that they practiced with truth and peace
between them as the verse states, “Truth and peace do they love” (Zech 8:19)

still Beth Shammai did not refrain from marrying women of Beth Hillel nor did Beth
Hillel [refrain from marrying women] of Beth Shammai. This teaches you that they
practiced with truth and peace between them, as the verse states, “Truth and peace do
they love” (Zech 8:19). R. Shimon says, “They did refrain from the definite [women]
but not from the doubtful ones.” If you say they [Beth Shammai] did act [according to
their opinions] it is well; for that reason they refrained [from marrying]. But if you say they
did not act, why did they refrain?

...As Rav Nahman bar Isaac said...

[In definite cases] they informed each other and kept away. What does this teach us? That
they treated each other with love and friendship....

[3] Come and hear: R. Yohanan ben Nuri said, “...Come and let us institute that the
cowives should perform halisa and not yibbum.” ...Rabban Shimon ben Gamaliel
said, “What should we do about the previous cowives?” If you say they [Beth
Shammai] did act [according to their opinions] it is well; for that reason he said “What
should we do.” But if you say they did not act, what does “What should we do” mean?
Rav Nahman bar Isaac replied: This was required only in the case of the cowife herself.

[4] Come and hear: R. Tarfon said, “I desire that [a case of] a cowife should come
before me so that I can marry her to a priest.” Say, “that I could make her marry
[someone else]” But he said, “I desire.” He only wanted to reject the decree of R. Yohanan
ben Nuri.

[5] Come and hear: It happened that Rabban Gamaliel's daughter was married to Abba, his
brother, who died without children, and Rabban Gamaliel performed yibbum with her
cowife. How can you explain this? Was Rabban Gamaliel a student of Beth Shammai?
Rather, the daughter of Rabban Gamaliel is different because she was infertile....



[6] R. Mesharsheya asked: It happened that R. Akiba gathered an etrog on the first of
Shevat and subjected it to two tithes, one according to the view of Beth Shammai and
the other according to the view of Beth Hillel. Conclude from this that they did act
[according to Beth Shammai]?

R. Akiba was uncertain of his learning and he did not know whether Beth Hillel said the
first of Shevat or the fifteenth of Shevat.

[7] Mar Zut(ra asked: It happened that the daughter-in-law of Shammai the Elder
gave birth and he broke a hole through the ceiling and covered it above the bed [thus
making a sukkah] for the sake of the child. Conclude from this that they did act
[according to Beth Shammai]?

In that case, one who sees it can assume that he made it to increase the airspace.

[8] Mar Zut(lra asked: It happened with the trough of Yehu in Jerusalem, which had a
hole in it [and was connected] to a ritual bath, and all the utensils in Jerusalem were
made pure in it, that Beth Shammai sent and had the hole widened. For Beth
Shammai says [that the connection is not valid] until a majority of [the wall] is
broken through. ...Conclude from this that they did act [according to Beth Shammai]?

In that case, one who sees it can assume that he made it to increase the water flow.

[9] Come and hear: R. Eleazar bar SCadoq said: When | was learning Torah with R.
Yohanan Hahorani I noticed that... And even though he was a student of Shammai,
he always practiced according to the view of Beth Hillel.

If you say they [Beth Shammai] did act [according to their opinions] it is well; that is why
[R. Yohanan’s conformity with Beth Hillel] needed to be stated. But if you say they did
not act, then what does that statement add?

[10] Come and hear: They asked R. Yehoshua, “What is the law regarding the
duaghter’s cowife?...He said to them, “Why do you insert my head between two great
mountains, between two great factions, between Beth Shammai and Beth Hillel? 1 am
afraid that they will crush my head!...

If you say they [Beth Shammai] did act [according to their opinions] it is well; that is why
he said, “I am afraid.” But if you say they did not act, then why did he say, “I am afraid”?

[11] Come and hear: In the days of R. Dosa ben Harkinas the daughter’s cowife was
permitted to the brothers.
Conclude from this that they did act [according to Beth Shammai]. It is proven.

e The Bavli presents a long and complex discussion of whether or not Beth Shammai
practiced their own opinions. Before delving into the details, read the sugya
quickly to get a sense of its structure. What is the Bavli’s conclusion?

e How does the Bavli differ from the Yerushalmi?

8. Yerushalmi and Bavli Versions of the R. Dosa Story
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Yerushalmi — R. Dosa Story

R. Ya'aqov bar Idi in the name of R. Yehoshua ben Levi [related] a story: when the elders
visited R. Dosa ben Harkinas to ask him about the case of the daughter’s cowife, they said
to him, are you the one who permits cowives? He told them, “Did you hear [that rumor
about] Dosa ben Harkinas?” They responded, “Ben Harkinas.” He told them, “My brother
Yonatan is the firstborn of Satan and is a student of Beth Shammai. Be wary of him for he
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has three hundred responses concerning the daughter’s cowife.” They went to him. [R.
Dosa] sent a letter to him writing, “be wary as the sages of Israel are coming to you.”

They entered and he sat himself before them. He was explaining it to them but they did not
understand. He explained it to them again but they did not understand. They began to doze.
He told them, “Why are you dozing?” He began to throw pebbles at them. Some say that
they entered through one doorway and exited through three. He sent and told him [R.
Dosa], “What did you send me? These people have yet to learn and you tell me they are the

sages of Israel?!”

They came to him [R. Dosa] and asked him, “As for you, what do you say [about the
cowife]?” He told them, “Upon this very mortar stood H[Jaggai the prophet and testified
concerning three matters: concerning the daughter’s cowife that she may marry a priest,
concerning the lands Amon and Moab that they require tithing of the poor man’s tithe in
the Seventh year, and concerning the converts of Palmyra that they may marry into the
congregation.” He added, “Lift up my two eyes that I may look upon the sages of Israel.”
He saw R. Yehoshua and applied to him the verse, “To whom would he give instruction?
[To whom expound a message? To those newly weaned from milk, Just taken away from
the breast]” (Is 28:9). | remember that his mother would carry his cradle to the synagogue
so that his ears would cleave to words of Torah.” [He saw] R. Akiba and applied to him the
verse, “Lions have been reduced to starvation, [but those who turn to the LorD shall not
lack any good] (Ps 34:11). I recognize him to be a man who is mighty in Torah.” He saw
R. Eleazar ben Azariah and applied to him the verse, “I have been young and am now old,
[but I have never seen a righteous man abandoned, or his children seeking bread] (Ps
37:25). | recognize him to be a tenth generation descendent of Ezra and his eyes are similar
to his [Ezra’s].” R. Haninah of Sephorris said, “R. Tarfon was also with them and he [R.
Dosa] applied the same verse as he did for R. Eleazar ben Azariah.”

Polycarp (second century apostolic father) Phil. VII.1:
For everyone who does not confess that Jesus Christ has come in [the flesh] is an
anti-Christ; And whosoever does not confess the testimony of the cross is of the
devil: and whosoever perverts the sayings of the Lord for his own desires, and
alleges [there is] neither a resurrection nor a judgment, -- this one is the first-born
of Satan (o0to¢ TPWTHTOKOG £6TL TOD GaTAV).

Bavli — R. Dosa Story

In the days of R. Dosa ben Harkinas they permitted the daughter’s cowife to the
brothers but this matter was distressing to the sages because he [R. Dosa ben
Harkinas] was a great sage. His failing eyes kept him from coming to the House of
Study.

They said, “Who will go and inform him?” R. Yehoshua said to them, “I will go.”
And after him who? R. Eleazar ben Azariah. And after him who? R. Akiba.

They went and stood at the entrance to his house. His maid entered. She said to him
[R. Dosa], “Master, the sages of Israel are coming to you.” He said to her, “Let
them enter,” and they entered. He seized R. Yehoshua and sat him down upon a
golden bed.
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He [R. Yehoshua] said to him [R. Dosa], “Master, tell your other student to sit.” He
replied, “Who is he?” “R. Eleazar ben Azariah.” He said, “Does our friend Azariah
have a son!” He applied to him the verse: “I have been young and am now old, but |
have never seen a righteous man abandoned or his children seeking bread.” He
seized him and sat him down upon a golden bed.

He said to him, “Master, tell your other student to sit.” He replied, “And Who is
he?” “Akiba ben Yosef.” He said to him, “Are you Akiba ben Yosef whose
reputation spreads from one end of the world to the other? Sit, my son, sit. May
there be many like you in Israel.”

They began to surround him with laws until they arrived at the daughter’s cowife.
They said to him, “What is the law regarding the daughter’s cowife?”” He said to
them, “It is the subject of a dispute between Beth Shammai and Beth Hillel.”
“According to whom is the halakha?” He said to them, “The halakha follows Beth
Hillel.” They said to him, “But it was said in your name that halakha follows Beth
Shammai?” He said to them, “Did you hear ‘Dosa’ or did you hear ‘the son of
Harkinas’?” They said to him, “By the life of our master, we heard it without
designation [of the name of the son].” He said to them, “I have a little brother who
is the firstborn of Satan. His name is Yonatan and he is a student of Beth Shammai.
Be careful that he does not overwhelm you with laws, for he posseses three
hundred explanations for why the daughter’s cowife is permitted. However, |
testify by heaven and earth that H(Jaggai the prophet sat upon this mortar and said
three things: the daughter’s cowife is prohibited...

It was taught: When they entered, they entered through one doorway, but when
they left, they left through three doorways. He [R. Yonatan ben Harkinas] bumped
into R. Akiba. He [R. Yonatan] challenged him [R. Akiba] and made him stand
silent. He said to him, “Are you Akiba whose reputation spreads from one end of
the world to the other? Praised are you that you merited such a reputation even
though you have not yet reached the level of ox herders.” R. Akiba said to him,
“Not even the level of shepherds.”

e What is the point of this story?

e Compare and contrast the two versions of the story. How do they differ
regarding the legitimacy of Beth Shammai?
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